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TORRUELLA, Chi ef Judge. Appellants Maritza Oruz-Erazo, Juan

R. Gascot-Vazquez, Koral Gascot-Cruz, Juan R Gascot-Cruz, and
Kassandra Jaanai Gascot-Cruz al | ege t hat appel | ees police officers
Car | os Javi er Rivera-Mntafez, Cari Rui z-Manall en, Hunberto Thill et-
Guzman, Héctor Qui fiones, Héctor Mral es-Silva, and John Doe, intheir
i ndi vi dual and official capacities, engaged i n ongoi ng harassnent and
intimdation of appellantsinviolationof their rights to due process
of law. The district court di sm ssed the conplaint onthe ground that
appellants had failed to state a claimunder 42 U S.C. § 1983.
Al t hough we fi nd appel | ees’ al | eged conduct di sgraceful, it does not
sufficiently "shock the conscience"” so as to state a cl ai munder §
1983. Because thisis the only argunent advanced on appeal , we affirm
t he decision of the district court.
l. FACTS

The following is a sumary of the facts alleged in
appel l ants' conplaint, presentedinthelight nost favorabletothe
appel lants. OQur summary | argely tracks that of the district court.

See Cruz-Erazo v. Rivera-Mntafiez, Cv. No. 97-1758, slip op. at 3

(D.P.R Mar. 31, 1999) (hereinafter "Opinion").

On Sept enber 3, 1995, appel | ant Cruz- Erazo was appr oached by
appel | ees Rui z- Mcanal | en and her husband R ver a- Mont afiez. Stati ng t hat
t hey wer e concer ned about the oncom ng Hurricane Luis, Rui z- Manal |l en

and Ri ver a- Mont aflez asked Cruz- Erazo whet her t hey coul d store sone
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personal property at an unoccupi ed house owned by Cruz- Erazo and her
husband, appel | ant Gascot - Vazquez. Cruz-Erazo agreed and gave Rui z-
Mcanal | en and R ver a- Mont afiez a key t o t he house, whi ch was | ocat ed on
San Gregorio Street in San Juan, Puerto Rico.

For approxi mately four nont hs fol |l owi ng Hurri cane Luis, G uz-
Erazo tried on several occasionstoretrieve the key tothe house from
appel | ees, without success. She eventually | earned that Rui z- Mcanal | en
and Ri ver a- Mont aflez were not nmerely storing itens at the house but
actually residingtherewithathird person. Wen Cruz-Erazo went to
t he house to confront appel |l ees, Rui z-Manallentoldher that if she
"didnot likethesituation[,] she couldcall the police, but Oficer
Ri ver a[ - Mont afiez] told her to remenber that he was a nenber of the
force.™

Cruz-Erazo sought the assistance of a local district
attorney, who advi sed her to file a conpl aint for damages. However,
when she went to the police station, the officers there refusedto
accept the conpl ai nt when they | earned that it was agai nst fell ow
police officers.

Cruz- Erazo next sought the advice of alocal judge, who
i nf orned her that not hing prevented her, as the | egiti mate owner of the
house, fromretaki ng possessi on and changi ng t he | ocks, etc. Wen
Cruz-Erazothenreturnedtothedistrict attorney's office, she was

told that the office would not involveitself incivil matters and t hat
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she shoul d retai n counsel to hel p her resolvethe situation. Cruz-
Erazo t hen went to anot her courthouse, where she spoke wi t h a mar shal
on duty and with yet anot her judge, who confirmed that, as rightful
owner of the property, she could | awfully enter the house and change
t he | ocks.

On the norni ng of January 5, 1996, appel |l ant Cruz- Erazo
cal | ed t he Bayantn Sout h pol i ce precinct and requested that the police
W t ness her entrance into the house on San Gregori o Street. She was
told that a Sergeant Diaz would neet her at her home. | nstead,
however, appel | ees Thill et -@iznman and Qui fiones, fromthe Bayantn North
preci nct, appeared at appel |l ants' home. This rai sed suspicions with
Cruz- Erazo, who asked her husband t o acconpany her to t he house and to
bring a canera.

Once at the San Gregorio Street residence, Oficers
Thil |l et-Guzman and Qui fiones refused t o acconpany Cruz-Erazointothe
house. Cruz-Erazotriedto phone Sergeant Diaz, but she was unable to
reach hi mand deci ded to enter the house anyway. Once inside, she
renmoved sone bl i nds and ot her itens bel ongi ng t o her and her husband,
and she changed t he | ocks. When Cruz- Erazo and her husbandtriedto
drive away fromt he house, appel | ee Rui z- Mcanal | en and her son stood i n
the road to bl ock their way and began to i nsult and t hreaten them
During thi s exchange, O ficer Thill et-Qznman approached O uz- Erazo and

told her "this won't end here."

-5-



That sane day Cruz- Erazo received acitation for disturbing
t he peace fromappel | ee R ver a- Mont afiez, apparently inresponsetothe
day's events on San Gregori o Street. Cruz-Erazo and her husband al so
filed a conpl ai nt agai nst Rui z- Mcanal | en' s son for di sturbingthe
peace, but no action was ever taken on it.

Two days | ater, on January 7, 1996, appel |l ants were i nfornmed
t hat t he newl ocks on the San Gregori o Street house had been broken.
Cruz- Erazo drove to t he house and phot ogr aphed t he br oken padl ocks and
t hen proceeded tothe police stationtofile aconplaint for burglary.
Once there, she was tol d by a supervising officer that her conpl ai nt
coul d not be accept ed "because t hat house bel ongs to O ficer Carl os J.
Ri vera Mont afiez." Cruz-Erazo was then inforned that an assi st ant
district attorney had apparently ordered that the | ocks be brokento
return possession of the house to Ri vera- Mont afiez. \Wen Cruz- Erazo
went tothedistrict attorney's officetofile aconplaint, she was
orderedto |l eave the office. Cruz-Erazo then went to the Bayanbn Sout h
preci nct, where she waited for several hours before she was i nf or ned
t hat charges of burglary and di sturbing the peace had been filed
agai nst her for entering the San Gregorio Street residence.

On February 1, 1996, Cruz-Erazo was i nf orned by a nei ghbor
t hat there was a strange car parked in front of the San G egori o Street
resi dence and t hat t he porch door was open. Cruz-Erazo called 911 and

acconpani ed t he respondi ng officers to the house. Wilethe officers

-6-



wer e i nspecting the property, appell ee Rui z-Manal | en and her son
arrived. Ruiz-Manallenclainedthat she was rentingthe house, but
when pressed for the nane of the personto whomshe paidrent, shetold
Cruz-Erazo to talk to Officer Quifiones if she wanted to coll ect

The fol | owi ng day an i ndi vi dual claimngto be an of f-duty
police officer arrived at Cruz-Erazo' s hone and ordered her to appear
inthe Bayanmdn North precinct (w thout giving nore reasons). She
refused.

During the foll owi ng weeks, appell ants all ege that they
suf f ered conti nui ng harassnent by appel | ees. They recei ved a nunber of
t hr eat eni ng phone cal |l s, many of whi ch t hreat ened physi cal vi ol ence
agai nst Cruz-Erazo. Patrol cars passed the house frequently, at | east
once a ni ght, and on one occasi on O ficer R vera-Mntafez appear ed at
t he door and t hreat eni ngly asked Gascot - Vazquez i f hi s daught er was
"thelight of hislife." At one point, Cruz-Erazowent tothe FBI in
search of assistance, and a call froman agent to the | ocal police
succeeded in tenmporarily halting the harassnent.

On February 14, 1996, appel |l ee Moral es-Si | va served Cruz-
Erazowithacitationto appear incourt on February 20, 1996 to face
t he burglary charges agai nst her.

On February 19, 1996, appel | ee Ri ver a- Mont afiez was served
wi th notice of an eviction actioninitiated agai nst hi mby Cruz-Erazo

and Gascot - Vazquez. Rivera-Mntafez called Cruz-Erazo at hone and
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t hreat ened t hat "she woul d pay for havi ng hi mserved." The next day,
February 20, 1996, Oficer Rivera-Mntafiez appeared at Cruz-Erazo's
horme and i nsul t ed her and "cal |l ed i nt o questi on her honor."™ Although
Cruz-Erazo i gnored his conments and went i nsi de, her pregnant daughter,
Koral Gascot-Cruz objectedto R vera-Mntafiez' s conments and asked hi m
toleave. The officer insulted her and pushed her out of the way as he
left. Appellants allegethat "two days |later, Ms. Gascot Cruz | ost
her baby, apparently because t he pl acent a was det ached fromt he wonb. "
The eviction suit was heard t hat sane day and resol ved i n favor of
Cruz- Erazo and Gascot-Vazquez.

Al so on February 20, 1996, O uz-Erazo appeared at t he Bayanbn
courthouse to face the burgl ary charges agai nst her. She was tol d t hat
t he j udge was at | unch, and she | eft the courthouse for a short peri od.
I n her absence, the judge heard testi nony fromOficers R vera-Mnt afiez
and Rui z-Mcanal l en and received sworn statements from Officers
Thill et-Guzman and Qui Aiones. On the basis of such evidence, and
wi t hout hearing fromCruz-Erazo, the judge ordered her arrest and
post ed bail at $50, 000. \When Cruz-Erazo was i nfornmed of this, she
initially refused to post bail, but she reconsi dered when a fri end
over heard appel | ee O ficer Mral es-Silvaonthetel ephone sayi ng t hat
they had finally gotten "the troubl emaker"” and suggesting t hat she
woul d be murdered on her way tothe jail. Cruz-Erazo was booked and

fingerprinted, although at | east one officer assigned to the task
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refusedto fingerprint her, saying that he did not want to partici pate
in such a m scarriage of justice.

Aprelimnary hearing was heldinthe burglary acti on on May
14, 1996. O ficer Thillet-Quzman testifiedthat he had seen Cuz-Erazo
renove property fromthe San Gregori o Street resi dence, although he did
not expl ain why he did not arrest her if he consideredit aburglaryin
progress. O ficer R vera-Mntafez al sotestified, but he was unable to
provi de any evi dence what soever of aright to occupy the San Gregori o
Street house. Wen t he court asked Ri ver a- Mont afiez why he shoul d be
bel i eved, he responded sinply that he was a police officer and that the
police always tell the truth. Cruz-Erazo presented substanti al
evi dence t hat she and her husband owned t he property, includingthe
deed and an apprai sal, and the judge ordered t he burgl ary charges
di sm ssed.

After this ordeal, appellants noved for atinme to South
Carolina, but they eventually  returnedto Puerto Ricoandfiledthis
action. Sincetheir return, appellants all ege that appel | ees Ri ver a-
Mont afiez and Rui z- Mcanal | en have intentional |y driven past their hone,
possi bly as an attenpt to intim date appell ants.
1. PROCEDURAL HI STORY

Appel | ants' conpl ai nt, brought pursuant to 42 U. S.C. § 1983,
asserted two causes of action. The first clainedthat appel | ees had

vi ol at ed appel | ants' "Fourteenth Amendnent ri ght to due process when
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they deliberately liedinofficial docunents and perjured thenselvesin
of ficial court proceedings wththeintention of causingplaintiffs
harm " The second cause of action stated a cl ai munder the G vil Code
and Constitution of Puerto Rico, essentially for malicious prosecution.

Appel | ees Moral es- Si | va, Qui filones, and Thi |l | et - Quzman noved
for di smssal under Federal Rule of Gvil Procedure 12(b)(6), claimng
t hat appellants had failed to "prove" a clai munder § 1983, that t hey
were entitledtoqualifiedimunity, and that the acti on was barred by
t he El event h Anendnent. Al t hough the court noted t hat appel | ees had
not explicitly argued that the conplaint failed tostate a cause of
action (as opposed toprovingaclaim, it neverthel ess acceptedthe
appel | ees' position and dism ssed the conplaint as against all
def endants.?

The district court first stated that appel l ants' conpl ai nt
coul d be construed as presenting a cl ai munder t he Fourt eent h Anrendnent
for malicious prosecution. The court rejected such claim however,
correctly notingthat "[t] hereis no substantive due process ri ght
under t he Fourteenth Anendnent to be free fromnalici ous prosecution.”

Opinion at 7 (citingRoche v. John Hancock Mut. Lifelns. Co., 81 F. 3d

1 (ddl y enough, appel | ees R ver a- Mont afiez and Rui z- Mcanal | en have fil ed
no docunments with this Court, nor has any counsel nmade an appear ance on
their behal f (nor does t he Appendi x fil ed on appeal bear any i ndication
of their participationbeforethetrial court). However, because we
affirmthe district court's determ nation that appel |l ants have fail ed
to state aclaim the nonparticipation of appel | ees R ver a- Mont afiez and
Rui z- Mcanal | en makes no difference to our consideration of the case.
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249, 256 (1st Cir. 1996)). The court noted that a constitutional
mal i ci ous prosecution clai mm ght ari se under t he Fourth Arendnent, but
hel d that such a Fourth Amendnent claim had not been raised by

appellants. Seeid. (citingMeehan v. Town of Plynouth, 167 F. 3d 85,

88 (1st Cir. 1999)).

The court then proceeded to a nore general § 1983 anal ysi s.
The court found t hat appel |l ants had not al | eged suffi ci ent causati on
bet ween appel | ant Gascot-CGruz's m scarri age and t he appel | ees' al | eged
actions. The court also found that the other allegations of
intimdation and harassment did not rise to the level of a
constitutional deprivation actionabl e under § 1983, because they di d
not "anount to a deprivation of [appellants'] liberty interest” nor
"risetoalevel of intrusionthat woul d'shock the conscience.'" See
id. at 11. The court therefore di sm ssed appel | ants' federal clains,
as well as their supplenental state lawclains. Appellants tinely
appeal ed, and we now affirmthe decision of the district court.
I11. LAW AND APPLI CATI ON

VW reviewthe district court's dismssal for failureto state

a cl ai mde novo. See, e.q., Souza v. Pina, 53 F. 3d 423, 424 (1st Cir.

1995). The question before us i s whet her, when viewi ng t he al | egati ons
i nappellants' conplaint inthelight nost favorabl e to appell ants,
their conplaint states a clai munder 42 U.S. C. § 1983. As is well

establ i shed, §8 1983 creates no i ndependent substantive rights, but
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rat her provi des a cause of acti on by whi ch i ndi vi dual s may seek noney

danmages for governnental violations of rights protected by federal | aw.

See, e.g., Albright v. Oiver, 510 U. S. 266, 811 (1994). Hence the
requi rement that, to state a clai munder 8§ 1983, a plaintiff nust
all ege (1) theviolationof aright protected by the Constitution or
| aws of the United States and (2) that the perpetrator of the violation

was acting under color of law. See, e.qg., Pittsley v. Warish, 927 F. 2d

3, 6 (1st Cir. 1991) (citing Parratt v. Taylor, 451 U S. 527, 535

(1981)).

Appel l ants' conpl ai nt al |l eges t hat "Def endants vi ol at ed
Pl aintiffs' Fourteenth Anendnent ri ght to due process of | awwhen t hey
deli berately liedinofficial docunents and perjuredthenselvesin
of ficial court proceedings withtheintention of causingPlaintiffs
harm " Counsel clarifiedat oral argunent that appellants' claimis
t hat their substantive (rather than procedural) due process rights were
violated.? As we have previously stated:

There are two t heori es under which a plaintiff

may bring a substantive due process claim Under
the first, a plaintiff nust denonstrate a

2 Although the district court mentioned the possibility of a Fourth
Amendnent cl ai mon the facts all egedin the conpl ai nt, and al t hough
this possibility was rai sed by the Court at oral argunent, we need not
venture intothis subject because the appellants failed to rai se any
Fourt h Amendnment t heory of recovery beforethe district court or in
their brief on appeal, and have t heref ore wai ved any such claim See,
e.g., Rivera- Gonez, 843 F. 2d 631, 635 (1st Gir. 1988) ("[A] litigant
has an obligation'to spell out its argunents squarely and di stinctly'
or else forever hold its peace." (citation omtted)).
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deprivationof anidentifiedliberty or property
i nterest protected by the Fourteenth Anendnent .
Under t he second, aplaintiff isnot requiredto
prove t he deprivation of a specificliberty or
property interest, but, rather, he nmust prove
that the state's conduct "shocks t he consci ence. "

Brown v. Hot, Sexy & Saf er Productions, Inc., 68 F.3d 525, 531 (1st

Cir. 1995) (citations omtted); see Pittsley, 927 F. 3d at 6. Because

appel I ants have not specified any particular constitutionally protected
i nt erest of which they were deprived by appel | ees' actions, 3we will
follow the parties' |ead and focus our inquiry on the second theory.
W have used vari ous phrases to descri be when state action
"shocks the conscience” in the context of substantive due process.
It has been said, for instance, that substantive
due process protects individual s agai nst state
actions which are "arbitrary and capri ci ous, " or
t hose that run counter to "t he concept of ordered
liberty," or those which, in context, appear
"shocki ng or viol ative of universal standards of
decency. "

Ansden v. Moran, 904 F.2d 748, 753-54 (1st Cir. 1990) (citations

omtted). W haveinsistedthat "before aconstitutional infringenent

3 As the Court nmentioned at oral argunent, the facts allegedinthe
conpl ai nt m ght appear to support an argunent t hat appel | ants were
deprived of a property interest, insofar as Rui z- Manal | en and Ri ver a-
Mont afiez t ook possession of the San Gregorio Street resi dence and
retai ned such possessionw ththe ai d of ot her appell ees. However,
her e agai n, appel | ants have entirely failedto articul ate such aclaim
This "property interest” theory was not rai sed by the appellants in
t hei r menoranda before the district court nor intheir briefs submtted
to this Court; we think neither court is obliged to dreamup and
articul ate appel l ants' argunents for them See R vera-Gnmez, 843 F. 2d
at 635 (cited in footnote 2, supra).
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occurs, state action nust in and of itself be egregi ously unaccept abl e,
out r ageous, or consci ence-shocking," id. at 754, and noted t he Suprene
Court's adnmonition that "the activities conplai ned of nust ' do nore
t han of f end sone fasti di ous squeam shness or private sentinentalism'"

Pittsley, 927 F.2d at 7 (quotingRochin v. California, 342 U. S. 165,

172 (1952)). Al though the cases in which we have found gover nnent al
conduct to shock t he consci ence have often i nvol ved state acti on t hat

was hi ghly physically intrusive, see Hot, Sexy & Saf er Producti ons, 68

F. 3d at 531 (and cases cited therein), we have pointedly | eft open the
possi bility that verbal or other | ess physical harassnent such as t hat
al | eged by appellants mi ght rise to a consci ence-shocki ng | evel , see

id. at 532; Souza v. Pina, 53 F. 3d 423, 427 (1st Gr. 1995); Pittsl ey,

927 F.2d at 7 n.3.

The question nowbefore the Court i s whether the particul ar
conduct al |l eged by appellants inthis case was so egregious that it can
properly be sai d, under t hese circunstances, to shock t he consci ence.
We findthe questionto be aclose one,4“as the all eged facts seemto
fall in between the extrenmes of conduct whi ch have previ ously been

found to shock or not to shock the judicial conscience. See County of

4 W mi ght add that our task is nade nore di fficult by the substandard
| egal nmenoranda fil ed before this Court and the district court.
Appel | ants' briefs arelong onrhetoric but woefully short on | egal
subst ance. Al though appel | ants al | ege an ongoi ng schene of di sgracef ul
conduct by appellees, the Court has been |eft largely to its own
devices to try and connect these factual all egations to any vi abl e
| egal theory of recovery.
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Sacramento v. Lewis, 523 U. S. 883, 848 (1998) ("[T] he constituti onal

concept of conscience-shocking . . . points clearly away from
liability, or clearlytowardit, only at the ends of thetort law s
spectrumof cul pability."). For instance, consci ence-shocking state
action has been f ound where a suspect's stomach was forci bly punped to

obt ai n evidence, see Rochin v. California, 342 U. S. 165 (1952), and

wher e a suspended police officer was required to undergo a penile

pl et hysnograph as a condition of reinstatenent, see Harrington v. A ny,

977 F. 2d 37, 43-44 (1st Cir. 1992). On the other hand, we have found
no constitutional violationwhere public school students were required

to attend a sexual | y explicit Al DS awar eness assenbl y, see Hot, Sexy

and Saf er Productions, 68 F. 3d at 532, or where an i nmate was i nj ured

after slippingonapillownegligently left inastairwell by a deputy

sheriff, see Daniels v. Wlliams, 474 U.S. 327 (1986).

Sone cases, of course, have addressed t he hazier m ddl e

ground, such as Souza v. Pina, 53 F. 3d 423 (1st Gr. 1995), in which we

f ound no due process vi ol ati on when a nur der suspect conm tted suici de
after prosecutors encouraged the nediato link himto a series of
murders. While we | anented t he conduct of the prosecutors inthat
case, we heldthat the facts alleged sinply didnot risetothelevel
of consci ence-shocki ng conduct. Seeid. at 427. |n another case,

Gendell v. Glway, 974 F. Supp. 46 (D. Me. 1997), the district court

found that t he behavi or of the police "shocked t he consci ence” when an
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officer liedto and threatened an el even-year-old girl inorder to
extract incrimnatinginformation about the suspected drug use of her
parents. The court noted our decisions in Souza and Pittsley and
determ ned t hat, al t hough we had never found a constitutional violation
under simlar circunstances, neither had we forecl osed the possibility
t hat verbal harassnment and intimdation could violate due process. See
id. at 51. Enphasizing that the officer's behavior struck at "the
basic fabric of all parent-childrelations: |ove, trust, and faith,"
the district court determ ned that the all eged m sconduct, if proven,
woul d vi ol ate aright protected by t he Due Process Cl ause. Seeid. at
52.

Perhaps the case with facts nost simlar to those al | eged by

plaintiffsisPittsley v. arish, 927 F.2d 3 (1st Cir. 1991). Inthat

case, the defendant police officers allegedly threatened to kill M.
Pittsl ey on nore t han one occasion, told Ms. Pittsley' s four- and ten-
year-old childrenthat if the police caught their father the chil dren
woul d never see hi magain, and al sorefusedto allowthe childrento
gi ve t he fat her a goodbye hug when he was arrested. Al though the Court
ref used t o condone such "despi cabl e and wongful " harassnent, it held
that the conduct did not rise to the level of a constitutional
violation. See id. at 7.

Al t hough each det erm nati on of whet her state conduct "shocks

t he conscience" is necessarily fact-specific and unique to the
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particul ar circunstances i n whi ch t he conduct occurred, we think that
our precedents steer us toward t he concl usi on t hat appel | ants have
failed to articul ate a cl ai munder the Fourteenth Anendnent. The
maj ority of the conduct alleged by appellants was not physically
intrusiveor violent, nor didit "strike at the basic fabric" of any
protected rel ati onship, such as the parent-child relationshipin
Grendell. Infact, we find appellants' allegations |argely conparabl e
to those presented inPittsl ey, and appel | ants have of fered us no basi s
what soever for findingthat precedent distinguishable, nor have t hey
of f ered any substantive argunment or explanationto justify the unusual
step of finding aviolationof substantive due process. As in previous
deci si ons, we expressly | eave open the questi on of whet her verbal
harassnent and intim dation of this general type m ght, under
appropriate circunstances, be found to viol ate due process. W sinply
hol d t hat appel |l ants have failed to state such a claiminthis case.
G ven our concl usion that t he conduct al | eged by appel | ants
does not sufficiently shock the conscience so as to viol ate substantive
due process, we need not reach t he questi on of whet her such conduct was
"under col or of law." Nor do we reach the appel | ees' assertion of
qualifiedimunity, although we note that the def ense seens, at | east
at first glance, i nappropriate ina case such as this where the conduct

is allegedto be anintentional abuse of official power. W also agree
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withthedistrict court that, absent a federal claim appellants' state
lawclaims are properly left for the consideration of the local courts.?®
| V.  CONCLUSI ON

For the reasons set forth above, we affirmthe district
court's di smssal of appellants' conplaint for failureto state aclaim
for which relief could be granted.

Af firned.

5 We are not deaf to appellants' counsel's plea that the conduct
all eged inthis case warrants sone formof judicial reprimand. Today
we hol d only that the al | eged conduct does not sufficiently "shock the
consci ence" so as to viol ate substanti ve due process. Becausethisis
t he only argunent that appel | ants have advanced on appeal , we affirm
t he order of the district court. However, counsel of fered at argunent
that, inthe event of an unsuccessful appeal, appellants "canand wll"
proceed wththeir caseinthelocal courts. W do not suggest that
appel | ant s have no vi abl e cl ai s under state | aw (or perhaps even under
t he Fourt h Amendnent), and we trust that the local courtswill ably
judge those clainms if they are, in fact, brought.
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